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DECISION AFTER TRIAL

In this action, the Court is called upon to deteerwhether Defendants are liable

to Plaintiff under a claim for breach of contrachewe Plaintiff contracted with the

Defendants to construct a custom home in Rehobetciy Delaware. In addition, the

Court is asked to evaluate the merits of Defenda@taunterclaim against Plaintiff

asserting damages for Plaintiff's alleged breachcohtract due to unworkmanlike

construction. Accordingly, this Court is askedctlculate appropriate damages for the

parties. On December 9, 2009, and December 119,206 Court conducted a trial and

took testimony and evidence. At the conclusiotriaf, the Court reserved decision in the

matter and requested that counsel for the partibmg closing arguments to the Court.

This is the Court’s decision.



FACTS

In 2003, William and Kathy Mahon (hereinafter “Deflants” or “the Mahons”)
purchased a home located at 703 Bayview Streetpliteéh Beach, Delaware 19971.
While spending time at the property, the Defendamés their neighbor, Grant Dockety of
Grant T. Dockety Builder, Inc. (hereinafter “Plaifitor “Dockety”). Dockety is a general
contractor that specializes in building custom henmeSussex County, Delaware. During
the time period from May 2004 to December 2004, fiheies discussed the option of
demolishing the existing home on the property amtstructing a new home, with Dockety
serving as the builder for the project. When thahbhs expressed interest in moving
forward with the project, Dockety referred the Makdo architect Ken Backer to begin
drafting plans for the home. From February 2003upne 2005, Mr. Mahon testified that
he, Mrs. Mahon, Mr. Backer and Dockety had numenmeetings to discuss what the
Mahons wanted to have included in their home. ByN005, Mr. Backer completed the
architectural plans and presented a copy to aligsar

On May 21, 2005, Dockety delivered a written pragdds the Mahons to build the

home for $630,000.00 based on the plans submityetb Backer. Plaintiff's Ex. 3

Thereafter, on October 1, 2005, the parties sighedgroposal and entered into a contract
for Dockety to construct a custom built home foe tMahons. At the time the parties

entered into the contract, the Mahons were noareabout the more detailed aspects that
naturally arise when building a customized homes aAresult, Dockety gave allowances

within the contract that would be awarded as cositn on the home progressed.



The contract provided that “any alteration or d#éiein from plans or specifications
involving extra costs would be executed only upgreament between builder [Dockety]

and owner [Mahons], and will become an extra charger and above the estimate.”

Plaintiff’'s Ex. 3 The contract did not require that requests faraework had to be placed
in writing or that a change order form be completddather, it was the testimony of
Dockety and Mr. Mahon that the parties entered atmustom and practice whereby the
Mahons would make verbal requests for extra worBockety. Subsequently, Dockety
testified that he would perform the work that waguested outside of the contract and the
Mahons would pay for the costs Dockety charged.

As construction on the Mahons’ home continued, @ogckept a record of the cost
of each extra he performed and awarded creditsheset costs. On March 1, 2007,
Dockety sent the Mahons a bill listing the condinrccosts of the extra expenses beyond
the contract price that had accumulated on theeptajp to that point in time. Plaintiff's
Ex. 12 The detailed list itemized each extra performed the costs associated with them.
After Dockety deducted $16,000.00 for permits, di#iwa, and material, the total amount
in extras charged to the Mahons was $53,682.00.0Ddckety testified that Mr. Mahon
tendered payment for this bill in full.

In May of 2007, Dockety and Mr. Mahon agreed thahwhe exception of various
minor items, the construction of the Mahons’ resmmewas nearly complete. On May 29,
2007, Dockety sent a document to the Mahons thattitved in the subject line as a, “Final

invoice plus extra expenses on the house abovedhgact price that were incurred to



date.” Plaintiff's Ex. 13 The extra expenses above the contract pricketb$87,609.00.

Accordingly, the Mahons tendered payment in full fitee extras performed by Dockety.

In addition to the amount for extras, Dockety alsquested that the Mahons submit the
final draw in the amount of $30,000.00. Accordiogthe Draw Schedule, the Mahons
agreed to pay Dockety $30,000.00 when the homecaaplete, the grounds were rough

graded and a Certificate of Occupancy was issu€inoer. Plaintiff's Ex. 3

On May 30, 2007, the Sussex County Building Codpddenent and Planning &
Zoning Department issued the Mahons a Certifichteazupancy for the home. Plaintiff's
Ex. 11 Subsequently, Mr. Mahon testified that the Ddaarts immediately moved into
the home that coming Memorial Day weekend

On June 5, 2007, Dockety received the final eleakrextras billing from Artisan
Electric, Inc. However, Dockety did not forwarcethill to Mr. Mahon, and did not submit
any billing statement regarding the extra eleck@egenses until after Mr. Mahon paid the
May 29" bill. In summary, by July 5 2007, the Mahons heddered payment of the
agreed upon base contract price of $630,000.00 extih costs totaling $91,291.00.

Plaintiff's Ex. 12 & 13

On July 7, 2007, Dockety sent the Defendants tis¢ fequest for the extras that
are at issue in the case at bar. It should bedribig the subject line of the letter states,

“Final Charges for Electrical Extra Expenses.” Defents’ Ex. 5 In his letter, Dockety

claims that the costs of framing lumber increas@® lue to the impact from Hurricane

Katrina that struck the United States in late Augnf2005. As a result, Dockety testified



that the lumber costs for the Mahons’ home incrédse$18,000.00 from the price that he
estimated in the original contract. Thus, Dock&tyod to absorb the entire price increase
in lumber, unless he was able to renegotiate tice prith the Mahons.

Due to these unanticipated increases, Dockety aske#lahon to reimburse him
half of the costs at a sum of $9,000.00. SpedificBockety requested that the Mahons
send a check for $15,790.00, consisting of $9,@@Othe increase in lumber costs, plus
the $6,790.00 for the extra electrical work andewatrovision to the dock. Defendants’
Ex. 5. Additionally, on the second page of the lettenckety states that: “you [Mr.
Mahon] were not charged for the additional accessoand items to the original plan
causing me [Mr. Dockety] more costs, and not placethe original contract, because at
the time you did not know you were going to asktfeem.” Id Moreover, immediately
following a list of eleven items, Dockety calls tB&,550.00 “TOTAL EXTRAS NOT
CHARGED FOR.” Id

On August 27, 2007, Dockety sent the Mahons a skebdh for the extras, and
again states the subject of the letter is regardiRhal Charges for Electrical Extra

Expenses.”_Defendants’ Ex.. 6 Similar to the first bill dated July 7, 2007, tkety

documents the costs of the final expenses for etéetrical work and running water to the
dock at a total of $6,790.00..[dmmediately following the amount owed, Docketsites
that he mailed “this identical bill approximatelyweeks ago” to the Mahons, but has still
not received payment. IdOn the second page, Dockety lists the same elggms that

were submitted in his Complaint, and states thatlidt consisted of “TOTAL EXTRAS



NOT CHARGED FOR” at an amount of $7,550.00. IBockety ends the letter with the
following sentence: “To conclude, essentially yomeome $6,790.00, and | expect to be
paid this amount immediately.” Id

On September 5, 2007, the Mahons sent a writtéer led Dockety complaining
that certain items were left unfinished on the honfehe Mahons’ letter requested that

Dockety come to the home to punch out remainingkwand that Dockety provide the

Mahons with a walk though of the house. Plaintiffg. 14 On September 15, 2007,
Dockety responded in kind by mailing a letter te lahons demanding payment for the

extra electrical work and water provision to theckdoPlaintiff's Ex. 15 The letter also

went on to provide the same listing of eleven itdhat were performed on the home that
totaled $7,550.00. Immediately following the liBtpckety again states that these items
are, “TOTAL EXTRAS NOT CHARGED FOR.” In the conclundy paragraph of the letter,
Dockety states that, “I would like to believe wencsettle your concerns and you pay me
immediately the monies owed to me, specifically $#8790.00.”_Id By way of further
response, on September 18, 2007, Dockety sentoaddetter to the Mahons stating that
Dockety will address the Mahons’ questions and eameconce payment is received for the

work previously completed. Plaintiff’'s Ex. 16

At this time, the relationship between Dockety #imel Mahons had deteriorated to
the point where Mr. Mahon felt that the partiesldawo longer effectively communicate.
In fact, the relationship between the parties hamvg so contentious that each side was

expressing their dissatisfaction with the othethi@ local community. Thus, in response to



Dockety’s letter of September 15, 2007, Mr. Mahestified that he contacted a personal
acquaintance of his, Mr. Greg Kaczmarczyk, to s&wen intermediary for the parties.
Mr. Kaczmarczyk testified that he has approximat2ly years of experience in the
construction business and had performed generatramtimg projects ranging from
remodeling jobs to building new homes. On Septenthb&é 2007, Mr. Mahon sent

Dockety a letter informing him that further commeattion should be directed through Mr.

Kaczmarczyk, and provided the necessary contaairnrdtion. Defendants’ Ex. .7
Additionally, Mr. Mahon states that he placed $6,09, representing the amount billed in
the final invoice, in an escrow account with Mr.rbld Duke, Jr. of Tunnel & Raysor,
P.A. Id Mr. Mahon further testified that Mr. Dukes woutdlease the funds to Mr.
Dockety upon completion of all work and requesteduinentation. Id

On October 7, 2007, Dockety sent another requegtdgment to the Mahons and
indicates in the subject line that this documers,isFINAL Bill 4™ request.” Defendants
Ex. 8 Similar to the three previous bills, Dockety @afs his claim for costs of $6,790.00
regarding the extra electrical work and runningewdab the dock. Id Further down the
document, Dockety again repeats the list of eledttional extras that he performed at a
cost of $7,550.00. However, unlike all prior hilBockety now references these eleven
extras as “TOTAL EXTRASCHARGEDFOR” (emphasis added) .ldMoreover, for the
first time Dockety concludes that the Mahons owttal of $14,340.00 for the work

completed on their home..Id



After receiving no response from the Mahons, Dogketote a letter to Mr.

Kaczmarczyk on October 23, 2007.__ Plaintiffs EX7. 1in this letter, Dockety

acknowledges that he received voice mails from Réiczmarczyk related to coordinating
a walk through of the Mahon residence and creatimunch list. _Id Dockety further
stated that he was willing to walk through the hcemel address any remaining concerns
once he received payment of the total bill owedstawvices rendered of $14,340.00Q. Id

On November 3, 2007, Dockety sent the Mahons thal fetter in their written
correspondence. The subject line of the documentigies that this is a bill for, “Final
expenses for extra electrical work, running waterdock, and charges for extra work

completed above the contract price.” Defendants’ExIn his letter, Dockety repeats his

claim of $6,790.00 for the electrical and runningtevy extras, and again lists the eleven
extras and provides that these extras are in faatged to the Mahons at a cost of
$7,550.00. Thus, Dockety testified that the letedtected a total bill of $14,340 for the
extra work completed at the Mahons’ home.

During his trial testimony, Dockety stated that December 2007 or January
2008, approximately seven months after the Mahamlyahad moved into the residence,
he received an eight page punch list generatechéyMahons and Greg Kaczmarczyk.

Plaintiffs Ex. 18 The punch list contains numerous items of atlegefects with

construction work performed by Dockety and the sum@ctors that contributed to the
build. On June 30, 2008, Dockety filed his Commutian this Court. In response, the

Mahons filed an Answer and Counterclaim on Septerh®g2008.



Accordingly, Dockety seeks damages in the amoun$lsf,340.00, jointly and
severally for the Defendants’ breach of contraghwpire-judgment interest, post-judgment
interest, costs and reasonable attorney’s fees.

DISCUSSION

Breach of Contract

There is no dispute that the parties entered intordract to construct a custom
built home. Thus, the issue presented for thisrCmsuwhether Dockety satisfactorily
performed his duties under the contract. To estald prima facie case of breach of
contract, Dockety must prove three things by a gmeerance of the evidence. First, he
must show that a contract existed. Second, he estigblish that the Mahons breached an
obligation imposed by the contract. Finally, hestprove that it suffered damages as a
result of the Defendant’s breacloupe v. Resort Repairs In@009 WL 3288202, at *3
(Del.Com.Pl. Oct. 14, 2009) (citindLIW Technology, LLC v. Hewlett-Packard C840
A.2d 606, 612 (Del. 2003)).

“[Clompliance with applicable laws and regulatiassa requirement and condition
of building contracts for work to be performed mst State unless the contract expressly
provides for a different measure of performanciédval v. Peoples431 A.2d 1284, 1286
(Del. Super. 1981). Here, there is no contraaguage showing that the parties intended
the contractual obligation to depart from the reguients of the law. Thus, Dockety was
contractually obligated to comply with the Susseufity Building Code.See Bougourd

v. Village Garden Homes, In2002 WL 32072790, at *2 (Del. Com. PI. Dec. 3002).



Dockety sets forth two counts in his Complaint. tdsCount 1, Dockety alleges
that the Mahons breached the contract by failingay Dockety $14,340.00 for the extra
work and materials furnished by Dockety. During tbonstruction of the home, the
Mahons requested Dockety to perform additional wtaks that were not included in the
original contract price. Specifically, Docketyeks that the extra costs, for which he is
entitled to be paid for, included providing runniwgter to the Mahons’ dock at a cost of
$550.00, performing additional electrical work totg $6,240.00, and eleven other

miscellaneous extras totaling $7,550.00. PlairstiEx. 1

The Mahons admit to entering into a contract wittckety, but deny that they are
liable for damages or committed a breach of conhtrdbe Mahons do not contest that Mr.
Mahon requested that Dockety perform additional stmction beyond the original
contract. Moreover, the Mahons acknowledge thatatiditional electrical work and the
provision of running water to the Mahons’ dock wéxh items outside of the original
contract and were completed by Dockety at theiuest

In addressing the allegations of Dockety’'s Complaime Mahons discuss each of
the three charges for extras individually. Fitke Mahons do not dispute charges for the
provision of water to the dock at a cost of $55080@ agree that Dockety should be paid
for this item. Therefore, the Court finds that Rety is entitled to payment in the amount
of $550.00 for providing running water to the Makbdock.

Second, the Mahons assert that payment was refos#te extra electrical charges

at an amount of $6,240.00, because the work wasupposted and overbilled.

10



Specifically, the Mahons contend that Dockety diot mccount a $3,000.00 lighting
allowance that they are entitled to under the emhtr Mr. Mahon testified that at the time
he received a bill for the electrical extras, heswat informed what work the bill included.
Mr. Mahon further stated that because he did nowkwhat work he was being charged
for, he did not tender payment for those two itdmater provision and electrical extras)
despite receiving a bill from Dockety for a totdl®®,790.00. In contrast, Dockety claims
that the $3,000.00 allowance was used pursuatietadntract and that the $6,240.00 was
for extras over and beyond the allowance.

After considering the testimony of Dockety and Mtahon, the Court is satisfied
that Dockety has established a breach of contsatd the additional expenses for electrical
work. Upon cross examination, Mr. Mahon conced®at he did request the electrical
extras that totaled $6,240.00. Mr. Mahon testifteat he failed to timely pay Dockety for
the electrical extras because he was unaware vgeichices the bill included, but did not
contest the fact that he requested the extras.Mdhon only became unwilling to pay for
the electrical extras once the relationship with Mockety became strained. The Court
finds that Dockety’s testimony that the sum of #0820 for extra electrical work is in
addition to the $3,000.00 allowance given in thetaxt.

Further, Mr. Mahon testified that he placed $6,000representing the amount of
the extra electrical work combined with the runnimgter provision, in an escrow account.
It follows that Mr. Mahon’s conduct in placing tipayment for the electrical expenses in

escrow, demonstrated a sense of responsibilityaying Dockety for this particular work.

11



Therefore, the Court finds that Dockety is entittec¢he full amount billed to the Mahons
for the extra electrical expenses at $6,240.00.

The final item of contention in the Complaint ahe ttharges of $7,550.00 for the
following miscellaneous extras: (1) scalloped whstding on front of house $300.00; (2)
extra floor joist for deck hot tub $450.00; (3)uetion soundproofing $1,600.00; (4) glass
in garage doors $800.00; (5) plywood on entirec ditior $300.00; (6) extra floor joist for
living space in attic $450.00; (7) wider vinyl Jactmel on exterior windows $1,200.00; (8)
plumbing and drain for urinal in garage $300.00}laf®r cost for changing spa tub
$800.00; (10) extensive closet shelving $1,2008@ (11) installation of motor for
chandelier $150.00.

During his direct testimony, Mr. Mahon concededt titee $150.00 charge for the
installation of the chandelier motor is a legitimaharge that he owes Dockety. Thus, the
Mahons contend that all other extras that Dockbtyrged for were not requested by them,
or they were not to be charged extra for them. Wiadons argued that Dockety never
intended to charge the Mahons for these items antyl lmlled for the work after the
relationship between the parties had deterioratéd. effect, the Mahons allege that
Dockety only billed for these extras in an attentptretaliate against the Mahons.
Moreover, the Mahons argued at trial that theseaeix¢ms were in fact included in the
overall contract price of $630,000.00 to constrihet custom home, and the charges for

extras totaling $91,291.00 that were previouslietiby Dockety and paid by the Mahons.

12



The Court interprets Dockety’s pattern of addregsine list of miscellaneous
extras as “total extras not charged for” in numerdetters to the Mahons as a clear
indication that Dockety never intended to charge Kahons for this list of items. As
previously discussed above, Dockety sent the Malaobsl for extras on July 7, 2007,
August 27, 2007, and September 15, 2007. In edigDbckety characterizes the eleven
miscellaneous items as extras that he was not icigatige Mahons for performing. It was
not until after the parties’ relationship had dietexted that Dockety began describing this
list as “total extras charged for” in the OctobeP@07 bill sent to the Mahons.

Ultimately, the Court is convinced that both Rety and the Mahons considered
the list of miscellaneous extras to be includedha original contract price, with the
exception of the chandelier motor installation. efidfore, the Mahons are not liable to
Dockety for the extra work billed in the amount$3,400.00. By Mr. Mahon’s admission,
Dockety is entitled to $150.00 for installing theaadelier motor. Accordingly, Dockety is
awarded the total amount of $6,940.00 for damages dccurred as a result of the
Mahons’ breach of the construction contract.

As to Count 2, Dockety contends that the Mahonsatse liable under the theory
of quantum merujt because the Mahons currently enjoy the benefrtsvigled by
Dockety’s labor and materials, while refusing toy dar them. Thus, it is Dockety’s
position that the Mahons will be unjustly enrichedhe absence of recovery by Dockety

for the extras totaling $7,400.00.

13



In the case at bar, Dockety did not prove by a @meprance of evidence that he
performed the extra work items with the expectatimat the Mahons would pay for them.
Instead, Dockety repeatedly sent billings to théeDdants expressly stating that they in
fact would not be charged for the list of miscedlans extras. Therefore, the Court finds
that the Mahons are not liable under a theory ahtummeruit

COUNTERCLAIM

In addition to Dockety’s Complaint, the Court iked to determine the merit of
allegations presented in the Mahons’ Counterclagairest Dockety. During the trial, the
Mahons’ attorney noted that certain items listedhe Mahons’ Counterclaim would be
voluntarily withdrawn. These concessions were sanuad in a written attachment to the
Mahons’ closing argument submitted post-trial. &jpEally, the Mahons assert in their
Counterclaim that they are entitled to damagesrmeduto repair faulty work performed by
Dockety in the following amounts: (1) $3,500.00&sawn’s Custom Cabinetry for kitchen
repairs; (2) $3,200.00 to Bob Peck for work perfednon the HVAC system; (3)
$4,900.00 paid to After Hours Heating & Air Conditi Inc. for converting the two-zone
HVAC system into a three-zone system; (4) $7,680008reg Kaczmarczyk for creating a
punch list and costs to repair house siding; (58%4.00 to Bob Peck for supervising
repairs that Mr. Legates performed to the masonrthe porch; (6) $1,380.00 to Bob Peck
to have drain moved; (7) $1,380.00 to Bob Peckx@h opening and install flood vents;
(8) $11,960.00 to Bob Peck based on his estimatdufther corrective work on house

siding (includes 15% fee for overseeing work); $65.00 to CSI for granite counter

14



repair and repair of fallen sink; (10) $340.00 tgp&rior Screen and Glass for repairs for
the window locks and cranks; and (11) $1,112.0&uperior Screen and Glass for the
installation of safety glass sashes in the bathrodrhe Mahons’ Counterclaim requests
$37,281.00 in damages.

The Court concludes that Dockety did not breach tbatract because the
construction performed on the Mahons’ home was deteg in good quality and in a
workmanlike manner. Delaware law recognizes anliedpbuilder’'s warranty of good
guality and workmanshipSachetta v. Bellevue Four, I1nd.999 WL 463712, at *3 (Del.
Super. June 9, 1999) (citirgmith v. Berwin Builders, Inc287 A.2d 693, 695 (Del. Super.
1972)). This implied warranty arises by operatminlaw. Marcucilli v. Boardwalk
Builders, Inc, 2002 WL 1038818, at *4 (Del. Super. May 16, 2002yWhere a person
holds himself out as a competent contractor togperflabor of a certain kind, the law
presumes that he possesses the requisite skigrform such labor in a proper manner,
and implies as a part of his contract that the wshkall be done in a skillful and
workmanlike manner.Bye v. George W. McCaulley & Son C@é6 A. 621, 622 (Del.
Super. 1908).

In determining whether the contractor's work wasf@ened in a workmanlike
manner the standard is whether the party “displayeddegree of skill or knowledge
normally possessed by members of their professioimade in good standing in similar
communities” in performing the workShipman v. Hudsor1993 WL 54469, at *3 (Del.

Super. Feb. 5, 1993). A “good faith attempt tofgreen a contract, even if the attempted

15



performance does not precisely meet the contraptgairement, is considered complete if
the substantial purpose of the contract is accamned.” Nelson v. W. Hull & Family
Home Improvement2007 WL 1207173, at *3 (Del. Com. PIl. May 9, 2pQjuoting Del.
Civ. Pattern Jury Instructions 8§ 19:18 (1998)).eiHifore, if the work done is such that a
reasonable person would be satisfied by it, thédbuiis entitled to recover despite the
owner’s dissatisfactionShipman 1993 WL 54469, at *3.

In the case at bar, it is evident that Dockety tefdself out to possess the requisite
skill as a general contractor to competently penfdhe construction of a home. As a
result, the Court finds that Dockety’s work is coae by the implied warranty of good
guality and workmanship. Therefore, the remainsgue before this Court is whether the
implied warranty of good quality and workmanshipsvimeached by Dockety.

Kitchen Cabinetry

The Defendants allege that the kitchen cabinedsigh was defective as it related

to the refrigerator/freezer and its location onacaside kitchen wall. Plaintiff’'s Exb. 18

Mr. Mahon testified that M.L. Jenkins of AtlanticilMvork & Cabinetry designed the
Defendants’ kitchen and cabinetry work at the rew@mdation of Dockety. Also
following the suggestion of Dockety, Mr. Mahon tketl that the kitchen appliances were
purchased from Millman Appliances. Mr. Mahon fathestified that he presented an
associate of Millman Appliances with Mr. Jenkingsthn plans, as to insure that the

appliances would fit with the design.

16



During direct examination, Mr. Mahon explained thia¢re is a defect with the
kitchen design, because the space allotted forréfiegerator was not sufficient to
accommodate the oversized refrigerator that Mr. dmalpurchased with the help of
Millman Appliances. Specifically, Mr. Mahon averthat the defect is that the
refrigerator’s freezer door does not have enoughrehce with the kitchen wall to allow
the door to fully open. Mr. Mahon testified thaist problem occurred as a result of a
defective kitchen design by Mr. Jenkins and a failoy Millman Appliances to advise the
Mahons on selecting a refrigerator that would cspoad with the dimensions provided in
the design.

When this issue was brought to Dockety’'s attentidin, Mahon testified that
Dockety refused to take any meaningful correctigttoa. Moreover, Mr. Mahon stated
that Dockety prevented Atlantic Cabinetry from cogiback to remedy the situation,
because of the payment dispute over the extra viterks described above in the
Complaint. As a result, Mr. Mahon stated that Afia Cabinetry referred him to Shawn’s
Custom Cabinetry to correct the alleged defects.

In rebuttal, Dockety called M.L. Jenkins of AtlamtMillwork & Cabinetry to
testify. Mr. Jenkins testified that he had workedDockety on a number of other projects
and that Dockety contacted his company in May 2808ut designing a kitchen for the
Mahons. Mr. Jenkins conveyed that Dockety provided with the floor plan drawings
by the architect, Ken Backer, and instructed Mnkies that some changes needed to be

made. Mr. Jenkins testified that he had severadtimgs with Mrs. Mahon to discuss

17



changes, colors, styles, and other aspects toigair of her personal preferences for the
kitchen. Incorporating this information from theneetings, Mr. Jenkins testified that he
designed a kitchen reflecting the Mahons’ prefeesnand prepared a drawing of the
kitchen that included dimensions for all appliances

On November 8, 2006, Mr. Jenkins stated that thal fdraft of the design was
submitted to Mrs. Mahon and he received her apprimrathe plans. Subsequently on
December 22, 2006, Mr. Jenkins ordered all thenedty for the kitchen. Mr. Jenkins
explained that the design he created for the kitcliowed adequate space for a standard
size refrigerator, but an oversized refrigeratoruldonot fit in the designated space.
Further, Mr. Jenkins testified that Dockety neveevented him from returning to the
Mahons’ home to make repairs, but did instruct 8&nkins to notify him if such a request
was made by the Mahons.

In the case at bar, Dockety’s actions in referitig Jenkins of Atlantic Millwork
and Millman Appliances does not constitute a breathhe implied warranty of good
quality and workmanship. Further, the Court finldat the kitchen layout and cabinetry
design that was created by Mr. Jenkins is not aafiee design and does not constitute a
breach on Dockety’s behalf. Mr. Jenkins testifieat throughout the planning and design
process, there was never mention that the Mahoteded to install an oversized
refrigerator in the kitchen. It follows that Mrerdkins did not design the kitchen plans
accounting for the additional space that an oversefrigerator would require because the

Mahons did not provide Mr. Jenkins with that inf@atmon. Therefore, Dockety is not
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liable for any alleged defects in the kitchen dedig Mr. Jenkins or appliance selection by
Millman Appliances.

HVAC System — Two-Zone v. Three-Zone

The original contract entered by the parties cftsa three-zone central heating

and air conditioning system. Plaintiff's Ex. 3Dockety testified that the parties verbally

modified the contract to install a two-zone sysienthe home. Dockety testified that the
reason why the contract was changed was becausadrot aware that the property was
within a flood zone until after the framing on theuse had already been completed. Due
to the property being classified as a flood zoneck®ty testified that the code regulations
prohibited the air handler from being installedtba first floor of the home. As a result,
Dockety testified he informed the Mahons that thehandler would have to be installed
on the second floor, and use an additional intesioset if they still wanted a three-zone
system.

Another option suggested by Dockety was that a zamme system could be
installed in the house. In order to have a twoezggstem, Dockety testified that he
informed the Mahons the two-zone system would &brdi one air handler for the first
and second floors that would be located in a clas¢he end of a hallway on the second
floor. The other air handler would be located be third floor and would allow the
temperature controls to be operated independerttty the other system. Dockety stated
that he discussed both options with the Mahons, that Mahons were unwilling to

sacrifice the interior closet space for the air dian and elected to install a two-zone
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system instead. The Mahons deny that any convensaiook place to change the HVAC
from a three-zone system to a two-zone systemttatdhey did not agree to the change.

Lou McDowell was the subcontractor hired by Dockébyinstall the original
heating, ventilation and air conditioning systenthe Mahons’ home. Mr. McDowell has
approximately 15 years of experience installing H/Aystems, and testified that he
performed the HVAC work at the Mahons’ home in arkmoanlike manner. Mr.
McDowell also testified that he was aware thatdhginal contract called for a three-zone
system, but that the Mahons agreed to change th&(Hd a two-zone system. On direct
examination, Mr. McDowell testified that he desidrend installed a two-zone system in
the home to properly heat and cool the enclosecesipathe original architectural plan.

At trial, Dockety explained that during constroctj the Mahons decided to enclose
their screened porch with Anderson windows, thermaywerting it into a sun room. This
alteration resulted in a difference in floor tengiares between the first and second floor,
because the Mahons had to run the original HVAGesy40 heat and cool the extra living
space. Additionally, windows do not provide thensainsulation qualities as an exterior
wall. Thus, Dockety concluded that the allegedderature difference was a result of the
Mahons’ request for the enclosed sun room and m&fact in Dockety’s construction of
the HVAC system.

The trial testimony of Mr. Mahon presented the Gauith a different recollection
of how the HVAC issue was addressed by the partiss. Mahon testified that the

original contract stated that the house would reatleree-zone system, because of previous
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problems with temperature differences he had egpeed when a HVAC system did not
have an individual unit on each floor. Moreoven. Mahon’s testimony indicated that

discussions between himself and Dockety regardimanging the number of units from

two to three never took place. There was no writtecumentation presented at trial that
showed the parties discussed the options surrogrttie HVAC system and decided to
install a two-zone system. Rather, Mr. Mahon testithat he did not agree to modify the
contract from a three-zone to a two-zone HVAC systéurthermore, it was Mr. Mahon’s

testimony that the Mahons did not discover thateheas a two-zone system installed until
after they had moved into the home.

After the Mahons notified Dockety of the HVAC prebi, the Mahons hired
Clearance Edgens, Il from After Hours Heating & Alonditioning, Inc. to convert the
system to three-zones. Mr. Edgens testified thadrder to create an additional zone, he
installed dampers in the original ductwork to redtrair flow and control temperatures.
Although Mr. Edgens testified that he observed tmiml floor-to-floor temperature
differences in the Defendants’ home, he admitteccimss examination that he did not
perform any tests on the original HVAC system ttedmine whether it was functioning
properly, or to obtain any temperature readingsthen first and second floors prior to
altering the system.

After considering the conflicting testimony frometiparties, the Court finds the
testimony of Dockety and Mr. McDowell to be accetatThe Mahons allege that there

was never a discussion between the parties regatdennumber of zones for the HVAC
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unit. However, the Court resolves this controvetspugh the credible testimony of Mr.
McDowell and Dockety, that the parties discussesl ifsue and Mr. Mahon agreed to
accept a two-zone system in order to preserve thstirgy interior closet space.
Accordingly, Dockety did not commit a breach by wmkmanlike installation and design
of the Defendants’ HVAC system by installing a tamne system, and is not liable for
damages.

Masonry Work

The Mahons retained the services of Sussex Coumyractor Robert Peck to
assist them in resolving issues with cracks formmghe seam between the brick edging
and the concrete patios on the front and back pstciServing as the Mahons’ general
contractor, Mr. Peck in turn hired Lawrence LegaWssonry Co., Inc. to perform the
corrective masonry work. In order to repair thack&s, Mr. Legates testified that the joints
on the front and back porches where cracks hadddmwere grinded out, and the inside
block corner was adjusted.

In rebuttal, Dockety offered the testimony of Sté#iman. Mr. Millman was the
subcontractor hired by Dockety to perform the ordimasonry work at the Mahons’
home. Mr. Millman testified that he has 15 or Hags of masonry experience and that he
performed all of the work at the Mahons’ home iw@kmanlike manner. When asked
during direct examination about the alleged prolslemth the masonry, Mr. Millman
stated that the concrete exhibited no signs ofraéipa or cracking when he left the job

site. Mr. Millman explained that all concrete jrwill eventually crack after a series of
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freeze-thaw cycles, because concrete will expardi aomtract. Further, Mr. Millman
testified that this type of cracking is not a deéfecthe work, but rather the cracking is
simply movement that is a constant in the natureooicrete. Additionally, Mr. Millman
stated that he was never asked to return to theoMadsidence to fill in any cracks along
the brick edging or concrete patios.

The Court finds that the testimony of Mr. Millmas credible. Cracking that is
attributed to the expansion and contraction of petecis an anticipated outcome of using
concrete and does not constitute a defect in wonksima. During his direct examination,
the Mahons’ contractor, Mr. Legates, testified thatmerely performed the tasks that the
Mahons requested whether or not he consideredethars to be necessary. Mr. Legates
further corroborated the testimony of Mr. Millmamat the cracking in the concrete at the
Mahons’ home was normal and expected. Thus, thasimsufficient evidence presented
to establish that the masonry work was defectiveeguired necessary repairs to the
original work. As a result, Dockety is not respbies for any damages to the Mahons for
concrete repair.

Flood Vent / Screen

In addition to the foregoing, Mr. Legates testifidet he installed a flood vent in
the garage at the Mahons request. Mr. LegatesDaukety gave testimony that the
existing flood vent was simply a screen that ditlhmve the ability to move up and down,
but did allow water to pass through the screene Miahons’ expert architect Mr. Rollins

testified that the applicable code section for da@nting makes it clear that a proper flood
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vent cannot be covered by an immovable screens,Tihwas Mr. Rollins’ conclusion that

the screen installed by Dockety was a violationthed Sussex County Building Code.
Upon cross examination, Mr. Rollins stated that boclusions depended upon his
interpretation of the code, and that he would dédethe Sussex County Building Code
authorities for the final determination as to wieetbr not any particular item of work met
building code requirements.

In order to rebut these code violations, Dockegspnted the testimony of Sussex
County Building Code inspector Charles Wheatley. r. MVheatley testified that a
Certificate of Occupancy was issued for the Mahdmane on May 30, 2007. More
fundamentally, Mr. Wheatley testified that the essce of the Certificate signified that the
home had received all necessary inspections and thieme were no building code
violations present. Additionally, Sussex Countypdd Code inspector Dean Malloy
testified that he signed the Certificate represgntinat there were no flood code violations
on the property. It follows that the screen did cmnstitute a violation because there were
no building code or flood code violations existiagthe Mahon’s home when Dockety
completed the work. Therefore, Dockety installémbd vents that were deemed code
compliant by Sussex County officials and the Mahatam is without merit.

Driveway Drain

Additionally, Mr. Peck hired Mr. Legates to reloeat drain that Dockety placed in
the driveway, to a location in the grass of theddefnts’ front yard. Mr. Mahon testified

that he had multiple conversations with Docketytringing him that he wanted the drain
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moved into the grass. Mr. Legates and Mr. Pedifiezs that they saw no reason why the
drain needed to be placed in the driveway and erteoed no difficulty relocating the

drain out of the driveway. The original drain wast located in the driveway of the
existing house when the Mahons purchased the pgyopdiowever, the new driveway

expanded the width of the original driveway, whibinought the drain within the

boundaries of the new driveway.

By way of rebuttal, Dockety testified that the dnvay drain was unable to be
moved from its original location because the dwaas in fact a cleanout. Dockety further
explained that a drain covering a cleanout mustdpe at its existing location in order to
allow access to the “T” intersection of undergrogmuing to clear debris that accumulates.
According to Dockety’s testimony, the relocationtbé drain now renders the cleanout
inaccessible to clear any debris from the “T” iseation, which will result in flooding.

The location of the cleanout was not an item exqa@sn the written contract, and
there is no evidence that the placement of thenolgtaconstituted a breach of the contract
or defective work. Further, as an experienced gegmentractor, Dockety’s testimony that
the original drain could not be moved becauseriteska dual purpose as a cleanout is
credible and reliable. Therefore, Dockety is maible for costs incurred by the Mahons for
relocating the driveway drain.

Siding
The Mahons further allege in their Counterclainatticorrective work must be

performed on the house siding, because Docketgliation of the siding resulted in
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defective work. On October 26, 2009, both partiesluding their witnesses, attended an
inspection of the Mahons’ home to review the cardton in anticipation of this litigation.
At this inspection, minor defects related to thalimg and spacing of the siding were
noticed by the Mahons’ representatives. At trislif, Kaczmarczyk testified that he was
currently performing siding repairs at the home aad been doing so for some time. In
addition, the Mahons’ presented the testimony of Rick to describe the defects in the
siding and to estimate the repair costs. Mr. Pesitified that in order to correct the
deficiencies, the majority of siding would have lbe removed from the house, but
approximately 90% of the siding could be reuse@ec8ically, Mr. Peck stated that there
was a gap where the siding stopped two inches siahe J-channel, and the siding was
nailed improperly. Mr. Peck further testified thae reached this assessment after
examining the state of the siding on the Mahon aarsthe morning of the second day of
trial. Indeed, Mr. Peck was not aware that Mr. ikaeczyk was in the process of making
repairs to the siding when he inspected the hars®the condition of the siding had been
substantially altered since Dockety’s installation.

In rebuttal, Dockety presented the testimony ofislian Brauer. Mr. Brauer
testified that he has experience installing Cetémd Cedar Impression siding, which is the
same siding used on the Mahons’ home. Mr. Braestified that he was present at the
October 2009 inspection of the Mahons’ residencé,he did not discover any defective

work on siding, and determined that Dockety’s itiat@n of the siding was performed in
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a workmanlike manner. Further, Mr. Brauer stateat the installation was in compliance
with the manufacturers’ specifications.

Additionally, during the cross examination of th@ahons’ expert architect, Mr.
Rollins, he stated that upon his inspection of sfding he could recall one nail being
improperly placed and identified a gap between $ding and the J-channel. In
consideration of these minor defects, Mr. Rollirendidly agreed that based on his
inspection, Dockety’s installation of the sidingsygerformed satisfactorily.

The Court finds that the Mahons failed to meetrtbarden and did not establish
the alleged defects in the house siding due to rradiction in the evidence and
conflicting testimony presented by the Mahons' w#ses. Mr. Peck’'s testimony
regarding siding deficiencies is not reliable, hessaMr. Peck’s assessment of the siding
cannot be accurate as he was unaware that Mr. Kaczgk was performing on-going
repair work to the siding. Further, Mr. Rollinsddnot identify flaws in the siding that
amounted to defective work by Dockety, and admitteat he thought the siding was in
good condition. Thus, the Mahons have not estaddighat any damages resulted from a
defective siding installation by Dockety. TherefpDockety is not liable for any alleged
repair work for the siding on the Mahons’ home.

Window Locks, Cranks, and Glass Installation

The Mahons hired Superior Screen and Glass toeadgldconcerns they had
regarding interior and exterior doors, window haadsvand two windows in the master

bathroom. Joel Antonioelli, a representative op&ior, testified that his employees
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examined the installation of certain windows, atjdsvindow locks, and replaced broken
window cranks. Mr. Antonioelli noted that Supeisoemployees reported that interior
doors and an exterior slider door needed to bestetjuas well.

The Mahons also directed Superior's attention tmdews located on walls
surrounding a whirlpool tub in the master bathroo®pecifically, the Mahons asserted
that two full-size windows were located in an andeere if anyone slipped and fell toward
these windows, they could break through the gladspassibly die from a fall three stories
high. The Mahons’ expert witness Mr. Rollins, ifiesdl that in his professional opinion as
a licensed architect, the failure to have safeasglin the window over the bath tub, and
the window adjacent to the bath tub was a violatibthe Sussex County Building Code.

As previously indicated above, Dockety elicitedtitmony from Mr. Rollins on
cross examination that when Mr. Rollins was presgntith an ambiguity in the code’s
language, he would defer to the interpretationhef $ussex County Code officials.  Mr.
Wheatley, a Sussex County Building Code inspectestified that the Defendants’
residence was issued a Certificate of Occupancyause all construction was deemed
code complaint. The certification process includadnspection of the bathroom windows
by Sussex County officials, and a subsequent fopndivat there were no existing code
violations. Therefore, the Court concludes tha& wWindow locks and cranks originally
installed by Mr. Dockety, and the height of thenpabm windows does not constitute a
code violation. Thus, Dockety is not liable for alleged damages.

Granite Countertops and Sink
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At trial, the Mahons presented Sean Powell from G&nite & Marble, who
performed the repair work on a seam connectingthgite countertop in the kitchen. Mr.
Powell testified that the Mahons complained that ghanite countertop was vibrating and
creating noise whenever the dishwasher was opgratidpon inspection, Mr. Powell
stated that the problem was that the countertogésns located above a dishwasher, had
begun to separate. Mr. Powell testified that helenthe necessary repairs to stabilize the
seam to reduce stress and vibration.

On cross examination, Mr. Powell explained thatoeld not have recommended
that the seam be placed directly over the dishwa$leeause vibration and heat generated
from a dishwasher would exacerbate the existingkmess created by a seam, which could
lead to additional problems. Mr. Powell furthestied that his company, CSI Granite &
Marble, originally installed the countertops at dahon’s home and that this was a type
of repair that would be covered under the compawgganty.

It follows that any defect in the countertop ocedras a result of CSI’s decision to
install the granite countertop’s seam above théweasher. More importantly, the
necessary repair work to cure the defective seasnangrrection that is covered under the
company’s warranty policy. Accordingly, Dockety net liable to the Mahons for the
costs associated with repairing the kitchen cotmper In addition to the foregoing, the
Defendants did not present any credible testimahgted to damages that occurred to a
kitchen sink. As a result, the Court does not fthdt the Defendants established any

liability on Plaintiff's behalf.
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CONCLUSION

As to the Plaintiffs claim for breach of contraghe Court finds that the
Defendants are liable to the Plaintiff in the amooin$6,940.00 for extra work performed
in providing running water to the Defendants’ doek{ra electrical work requested, and
the installation of a chandelier motor.

As to the Defendants’ Counterclaim, the Court firtdat the Defendants have
failed to establish liability on the part of theafitiff by a preponderance of evidence.
Therefore, the Court enters judgment in favor @& Eaintiff, Grant T. Dockety Builder,
Inc., for $6,940.00 against the Defendants joiatig severally, with pre-judgment interest,
post-judgment interest, costs and reasonable aff@mrfees. Plaintiff may submit an

affidavit supporting a claim for expert fees ands@nable attorney’s fees within 30 days.

IT ISSO ORDERED, this day of March 2010.

The Honorable Rosemary Betts Beauregard
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